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The debate about women's rights in general and widows' particularly, has been of much concern to women, policy makers and international organisations alike. In a typical traditional African milieu, the woman virtually finds herself in an essentially male-dominated environment. The various customs that obtain in most African countries, the institutions that regulate day to day life are controlled by the men-folk. In this way, women have very limited rights. Upon the breakdown of a customary law marriage through death, the widow suddenly finds herself as an object of inheritance.
] Notwithstanding that this practice is contrary to the law 2 cases abound which show that this practice is instead gaining ground. Indeed upon divorce the woman has little or no rights over property. In Achu v. Achu, 4 Inglis, J., posited that :
[...] Customary law does not countenance the sharing of property, especially landed property, between husband and wife on divorce. The wife is still regarded as part of her husband's property [...] Customary law is silent on women rights and our courts seem to apply and follow these practices. However, the case of Alice Fodje v. Ndansi Kette 5 seems to suggest the contrary view. In this case, the parties were married in 1952 according to the native laws and customs of the people of Bali. The marriage was blessed with eight children. In 1981, the appellant left the matrimonial home. The respondent took a second wife. In 1983, the respondent petitioned for divorce in the Bali cus-tomary court. His prayer was granted. No order as to property adjustment was made. As a result, the appellant appealed. Justice Arrey in a dramatic manner held that the appellant should occupy one of the three houses, and also collect rents from the other two. But the decision seems to be an isolated authority on its own merit.
I. WRITTEN LAW VERSUS CUSTOMARY LAW
Following Justice Arrey's judgment above, the question that easily springs to mind is as follows : which is superior, written law or customary law? Both written and customary law are sources of law in Cameroon and it will be wrong, or perhaps out of context to settle either for the superiority of written law because it defines the quantum of admissible customary law or the customary law rules simply because most of the cases are hardly brought to court. Nevertheless, the people do accept the customs as binding, notwithstanding legislative enactments to the contrary.
II. THE APPLICABLE QUANTUM OF BOTH WRITTEN AND CUSTOMARY LAW
Both written law and rules of customary law are binding on our courts. But what is the applicable quantum of both? Now there are two systems of law in this Country. In the North West and South West Provinces, it is the common law, English legislation of general application which were in force on 1 st January 1900 and any particular legislation made applicable by any other law in force. Section 17 would have been redundant after the divorce had been pronounced since its provisions would have ceased to apply because it refers to "husband" and "wife". To cure these maladies, the Matrimonial Proceedings and Property Act 1970 in its section 39 allows an application within the period of three years to be made by either party notwithstanding that their marriage has been dissolved or annulled.
Cameroonian courts are content with applying the principles adumbrated above with caution. In the various local cases, effect has been given to local 9. S. 11 guarantees the application of foreign law in Anglophone Cameroon. The above has been the statutory view. Now, I shall examine the customary law area of the debate.
IV. CUSTOMARY LAW Section 2 of the Evidence Ordinance, Cap. 62 of the Laws of the Federation of Nigeria 1958 provides that : "Custom is a rule which, in a particular district, has, from long usage, obtained the force of law".
These rules were applicable in the various ethnic groups before the advent of the European colonizers and were enforced by traditional courts presided over by local chiefs 18 and elders. In the British Cameroons for example, the various Orders-in-Council that set up the British Administration provided for the respect of native laws and customs. 19 Section 27(1) of the Southern Cameroon's High Court Law, 1955 gives judicial backing to the continuous application of customary law rules as well as its applicable quantum. It provides in whole that :
The High Court shall observe, and enforce the observance of every native law and custom which is not repugnant to natural justice, equity and good conscience nor incompatible with any law for the time being in force, and nothing in this law shall deprive any person of the benefit of any such native law or custom.
From the provisions of s. 27(1) above, it can be asserted that our customary law must be enforceable by our non-customary courts, (the courts of First Instance, the High Court, the Court of Appeal and the Supreme Court). Even the provisions of section 2 of the Evidence Act alludes to the role of courts in enforcing customs. Again section 18(l)(a) of the Customary Courts Ordinance Cap. 142 of the Laws of the Federation of Nigeria 1948, customary law shall be :
The native law and custom prevailing in the area of jurisdiction of the court so far as it is not repugnant to natural justice, equity and good conscience, nor incompatible either directly or by natural implication with any written law for the time being in force.
14. S. 74 ( 1 ) 19. See article 6, Northern Nigeria Order-in-Council 1899.
In the light of the authorities above, whenever there is a conflict between any written law and custom, the former shall prevail. 20 In order to arrive at this, certain conditions must be met. First of all, the custom must be reasonable and must have been practised from time immemorial. 21 Secondly, the customs must pass two tests, namely, the repugnancy and incompatibility tests. That is to say for the custom to be applicable it must not be : i) repugnant to natural justice, equity and good conscience or ii) incompatible either directly or by natural implication with any written law for the time being in force.
The controversy as to the application of customary law has been resolved by subjecting the validity of customary law to decisions of non-customary courts. In the Nigerian case of Liadi Giwa v. Bisiriyu Erinmilukon, 22 Taylor, F.J. pointed out that :
It is a well established principle of law that native law and custom is a matter of evidence to be decided on the facts presented before the court in each particular case, unless it is of such notoriety and has been frequently followed by the courts that judicial notice would be taken of it without evidence required in proof. 23 Section 73(1 )(2) of the Evidence Ordinance directs the courts to take judicial notice of all general customs, rules and principles which have been held to have the force of law in or by any superior courts, all customs which have been duly certified to and recorded in any such court.
In the light of the above, customary law shall apply as long as it fulfils the conditions laid down by law. Thus, the courts are bound to uphold customs that follow the provisions of the law. In this respect, the case of Ngeh v. Ngome is helpful. The court in that case rejected a plea of customary law basing paternity on bride-price. On the contrary, a custom forbidding the sending away of a nursing mother from the matrimonial home was enforced. 26 The various customs command respect in their areas of jurisdiction. Members of that given ethnic group may not feel bound by the various qualifications on customary law. In this case, it applies to its adherents as long as it has not been submitted to the various tests. 27 In Agbortar & Oben v. Chief Bessong, Endeley, J. pointed out that :
The custom that every chief in his state (and in particular those of the forest areas) rules through a traditional council is so notorious that this court is bound to take judicial notice of it. 
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